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Brief summary

Please provide a brief summary (no more than 2 short paragraphs) of the proposed new regulation, pro-
posed amendments to the existing regulation, or the regulation proposed to be repealed. Alert the reader
to all substantive matters or changes. If applicable, generally describe the existing regulation. Also,
please include a brief description of changes to the regulation from publication of the proposed regulation
to the final regulation.

The previous proposed stage amendments to the DMAS’ home and community based Elderly or
Disabled with Consumer Direction (EDCD) Waiver program provided for the following chang-
es: (i) allowing for Licensed Practical Nurses (LPNs) to supervise, as permitted by their profes-
sional licenses, personal care aides under agency-directed personal care and respite care services;
(1) requiring personal care agencies to ensure that the personal care aide has the required skills
and training to perform services as specified in the individual’s Plan of Care; (iii) replacing the
DMAS-122 form with the Medicaid Long-Term Care Communication Form (DMAS-225) along
with the use of an automated electronic system for providers’ use; (iv) removing licensing-type
standards that apply to the physical plant of the adult day health care center; (v) permitting pro-
viders more time to secure service verification signatures, and; (vi) providing for person-centered
planning.

Further changes will permit, based on the personal care agency’s assessment of the waiver indi-
vidual, (i) longer periods of time between supervising Registered Nurse/Licensed Practical Nurse
(RN/LPN) supervisory visits; (ii) new standards, consistent with licensing statute and regula-
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tions, are recommended for the new supervisory provider type of LPN, and; (iii) the Medicaid
contracted Fiscal/Employer Agent will now be responsible for obtaining criminal record checks
for personal care aides in consumer-directed services. DMAS is proposing a universal format for
all of its waiver regulations to facilitate provider participation across more than one waiver. As
such, some existing regulation sections are being repealed with the content being merged into
new sections in support of this new format.

The changes that are being made in this final stage include: (i) outdated/inappropriate VAC and
COV citations are being removed; (ii) defined terms that are not used in the body of the regula-
tions are being removed; (iii) providers are being required to document, in the individual's rec-
ord, that agency-directed care was selected by the individual; (iv) the service limit of 56 hours
for agency-directed personal care services is being moved; (v) the respite service limit of 480
hours is changing from calendar year to state fiscal year in conformance with legislative man-
date; (vi) the currently effective knowledge, skills, and abilities of Consumer-Directed services
facilitators (see 12 VAC 30-120-980 D) are being added back to this final stage in response to
public comments; (vii) the RN supervisor, employed by the personal care agency, will have to
evaluate the LPN supervisor's work performance every 90 days instead of every six months;
(viii) all dual references to Prior Authorization/Service Authorization are being changed to just
Service Authorization (Serv Auth); (ix) special actions that were required for Medicaid individu-
als who have cognitive impairments are being removed; (x) prospective employers' checks of sex
offender registries are being removed because it was duplicative of barrier crimes checks; (xi)
parents of adult waiver individuals can be reimbursed by Medicaid for caring for their child as
long as the parents meet the attendant qualifications; (xii) removal of 'good faith effort' by pro-
viders to obtain appropriate prior job references, and; (xiii) editorial changes are made for im-
proved readability and clarity.

Statement of final agency action ‘

Please provide a statement of the final action taken by the agency including (1) the date the action was
taken, (2) the name of the agency or board taking the action, and (3) the title of the regulation.

I hereby approve the foregoing Regulatory Review Summary with the attached amended regula-
tions entitled Elderly or Disabled with Consumer Direction Waiver (12 VAC 30-120-900 et seq.)
and adopt the action stated therein. I certify that this final regulatory action has completed all the
requirements of the Code of Virginia § 2.2-4012, of the Administrative Process Act.

5/13/2013 /s/ Cynthia B. Jones

Date Cynthia B. Jones, Director

Dept. of Medical Assistance Services
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Legal basis ‘

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant citations to the Code of Virginia or General Assembly chapter number(s), if applica-
ble, and (2) promulgating entity, i.e., agency, board, or person. Your citation should include a specific
provision authorizing the promulgating entity to regulate this specific subject or program, as well as a ref-
erence to the agency/board/person’s overall regulatory authority.

The Code of Virginia (1950) as amended, § 32.1-325, grants to the Board of Medical Assistance
Services the authority to administer and amend the Plan for Medical Assistance. The Code of
Virginia (1950) as amended, §§ 32.1-324 and 325, authorizes the Director of DMAS to adminis-
ter and amend the Plan for Medical Assistance according to the Board's requirements. The Med-
icaid authority as established by § 1902 (a) of the Social Security Act [42 U.S.C. 1396a] provides
governing authority for payments for services.

DMAS’ Elderly or Disabled with Consumer Direction (EDCD) Waiver operates under the au-
thority of § 1915 (c¢) of the Social Security Act and 42 CFR § 430.25(b)(2) which permit the
waiver of certain State Plan requirements. These cited federal statutory and regulatory provi-
sions permit the establishment of Medicaid waivers to afford the states greater flexibility to de-
vise different approaches to the provision of long term care services. This particular waiver pro-
vides Medicaid recipients who are either elderly or who have a disability with numerous support-
ive services to enable such individuals to remain in their homes and communities at lower costs,
as opposed to being institutionalized in nursing facilities.

Please explain the need for the new or amended regulation. Describe the rationale or justification of the
proposed regulatory action. Detail the specific reasons it is essential to protect the health, safety or wel-
fare of citizens. Discuss the goals of the proposal and the problems the proposal is intended to solve.

This regulatory action updates the EDCD Waiver to accommodate changes in the industry and to
provide greater clarity in these regulations. These proposed changes do not affect the health,
safety, or welfare of citizens. They are intended to remove physical plant standards that, subse-
quent to DMAS regulations of several years ago, have been adopted by the Virginia Department
of Social Services. They also intend to simplify and clarify provider requirements by permitting
reasonable variances from waiver individuals’ POCs. This action also provides for the adoption
of person-centered planning processes in conformance with federal guidance.

DMAS has also adopted a uniform organizational structure, consistent definitions of terms for all
of its waiver programs' regulations, and consistent service requirements across all waivers in or-
der to make it easier for providers to render services (such as skilled nursing care) in more than
one program. The revised organizational structure set out in these revisions is consistent with
that effort.
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Substance ‘

Please identify and explain the new substantive provisions, the substantive changes to existing sections,
or both where appropriate. A more detailed discussion is required under the “All changes made in this
regulatory action” section.

The state regulations that are affected by this action are Elderly or Disabled with Consumer Di-
rection Waiver (12 VAC 30-120-900 et seq.).

CURRENT POLICY

Currently, these regulations require the use of the DMAS-122 form by local departments of so-
cial services to communicate, to long term care providers, relevant information about waiver in-
dividuals’ eligibility and patient pay amounts. With the patient pay information on the DMAS-
122 form, providers are thereby are enabled to submit their claims to DMAS.

Currently, the existing adult day health care services regulations contain providers’ standards,
similar to licensing standards, applicable to the centers’ physical plants, staffing requirements,
and nutrition services. These were developed because of the absence of any licensing agency's
standards. For agency-directed personal care services, DMAS requires that the nurse supervisor
perform visits (for initial assessments and follow up visits) to waiver individuals’ homes within
specified numbers of days depending on whether the waiver individual has a cognitive impair-
ment or not. Current regulations require that DMAS approve personal care aide training classes
for agencies. Current regulations permit someone who is only 10 years old to provide personal
care aide services. Current regulations set a standard of a minimum of 40-hours of training for
personal care aides. Currently, the regulations require that the consumer-directed services facili-
tator perform criminal record checks.

ISSUES/RECOMMENDATIONS

Changes are proposed as follows: (i) to allow for LPNs to supervise, as permitted by their pro-
fessional licenses, personal care aides under agency-directed personal care and respite care ser-
vices; (i1) to require personal care agencies to ensure that the personal care aide has the required
skills and training to perform services as specified in the waiver individual’s supporting docu-
mentation; (iii) to correct the typographical error of the age of 10 years old to 18 years old for
program aides in Adult Day Health Care; (iv) to reflect the replacement of the DMAS-122 form
with the Medicaid Long-Term Care Communication Form (DMAS-225) along with the use of an
automated electronic system for providers’ use; (v) to remove licensing-type standards that apply
to the physical plant of the adult day health care center; (vi) to permit providers more time to se-
cure service verification signatures, and; (vii) to require agencies to secure criminal record
checks on persons in their employ.

Further changes will permit, based on the personal care agency’s assessment of the recipient, (i)
longer periods of time between supervising RN and LPN supervisory visits; (ii) new standards,
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consistent with licensing statute and regulations, for the new supervisory LPN provider type; (iii)
agencies ensuring that its aides have the training and skills required to perform the services re-
quired in waiver individuals’ POCs; (iv) the Medicaid contracted Fiscal/Employer Agent will
now be responsible for obtaining criminal record checks for personal care aides in consumer-
directed services, and; (vi) new service authorization limits are proposed for the existing covered
services of assistive technology and environmental modifications pursuant to the authority of 42
CFR 440.230(d).

Duplicative statements, (such as in 12VAC 30-120-930(I)(4) and 12VAC30-120-970), are being
removed to improve clarity and reduce confusion. DMAS is also adopting a universal format
and consistent definitions, where possible, for all of its’ home and community based waiver
regulations to facilitate provider participation across multiple waiver programs in response to
provider requests.

Some additional suggestions received from commenters during the proposed stage comment pe-
riod are also addressed. No changes are recommended for the eligibility criteria to be applied to
waiver applicants nor are any new services, nor increases to the covered services, are being rec-
ommended.

Issues ‘

Please identify the issues associated with the proposed regulatory action, including:

1) the primary advantages and disadvantages to the public, such as individual private citizens or busi-
nesses, of implementing the new or amended provisions;

2) the primary advantages and disadvantages to the agency or the Commonwealth; and

3) other pertinent matters of interest to the regulated community, government officials, and the public.
If there are no disadvantages to the public or the Commonwealth, please indicate.

Prior to the NOIRA comment period, representative provider organizations addressed several
issues with DMAS, as follows: (i) the need for a reasonable period of time to secure waiver in-
dividuals’ or family members’ signatures on provider records to document service delivery, and;
(i1) alternative ways for providers to determine waiver individual eligibility status and patient
pay amounts. All of these provider concerns are addressed in these final stage regulations. Fur-
thermore, DMAS has instituted an automated system for providers’ use to facilitate their deter-
mination of waiver individuals’ eligibility status and patient pay requirements in support of their
billing processes.

A third issue, providers' need to appropriately and legitimately vary from individuals' plans of
care will be addressed in the agency's guidance documents.

The advantage of incorporating these changes into the regulations for providers is that they will
enhance providers’ ability to successfully render services across multiple waivers as well as ef-
fecting successful conclusions of their provider audits. Such changes will be beneficial to the
agency and the Commonwealth due to reduced provider payment recoveries, which have resulted
from failed provider audits. Such recoveries require considerable agency administrative time and
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costs and also drive provider appeals which are also administratively costly. There are no disad-
vantages for citizens or the Commonwealth in this action.

Changes made since the proposed stage ‘

Please describe all changes made to the text of the proposed regulation since the publication of the pro-
posed stage. For the Registrar’s office, please put an asterisk next to any substantive changes.

Section Requirement at What has changed Rationale for change

number proposed stage

§ 900 Prior authorization and ser- | References to prior authorization DMAS changed its termi-
vice authorization are are being removed. nology for prior authoriza-
linked together across sev- tion to service authoriza-
eral definitions and several tion several years ago.
regulations. Providers are accus-

tomed to the new termi-
nology so keeping it
linked to the replaced
term is no longer neces-
sary.

§ 905 H | There were 5 reasons that | A sixth reason is being added to The failure of the waiver
an individual could be ter- this list. individual to have a back-
minated from waiver partic- up plan of care can cause
ipation. him to be removed from

waiver participation as
this can result in serious
threat to his health, safe-
ty, and welfare. This pro-
vision occurred at 12 VAC
30-120-924 D(1)(c) in the
proposed stage and is
being repeated in 905 H
for consistency and clari-
ty.

§ 924 The minimum types of ser- | Transportation is removed from the | Transportation is availa-
vices that an Adult Day minimum list of ADHC services. ble through DMAS' con-
Healthcare provider is re- tracted transportation
quired to offer included broker.
transportation.

Personal care services are | Proposed provision re-located to Placing the 56 hour limit

limited to 56 hours/week. subdivision 2 which contains all the | under the item about
limits on personal care. work/postsecondary

school was not accurate.

Assistive Technology (AT) | The reduced maximum expenditure | Legislative action re-

and Environmental Modifi- | is replaced with the previous ex- stored the expenditure

cations (EM) were limited penditure limit of $5,000. limit to $5,000.

to maximum expenditures

of $3,000 during CY 2011

To receive EM, individuals | This restriction has been clarified. This language is redun-

were required to be receiv- dant. This limit was re-

ing at least one other waiv- placed by tying receipt of
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er service.

EM to participation in the
Money Follows the Per-

son program and EDCD

enroliment.

§ 930 A | Prospective employers Prospective employers will be able In response to public

(19) must secure at least 2 ref- | to demonstrate and document good | comment.
erences from previous em- | faith efforts to obtain 2 references if
ployers for new employees. | they are not able to comply with

requirement.

§ 930 H | Changes or terminations of | The requirement that changes or Federal regulations afford
services must be reported terminations of care must be re- the right to appeal such
to the waiver individual and | ported applies to the waiver individ- | changes to the Medicaid
family/caregiver. Appeal ual and not the family/caregiver. individual and not the
rights must be afforded. family/caregiver so this

change conforms the
regulation more closely
with federal requirements.
Provider appeal rights has been For consistency with the
moved. new regulatory format for
waiver regulations.

§ 935 F | For agency directed per- Six months is being changed to 90 Consistency with VDH
sonal care, the RN super- days. licensing requirements.
visor was required to eval-
uate the LPN supervisor's
performance every 6
months.

Payments for live-in family | Provider makes determination and Changes make this provi-

member or caregiver sup- documents it in waiver individual's sion consistent with all

ported by objective written | record. DMAS waivers containing

documentation. this item. Affects agency-
directed personal care/
respite care services and
consumer directed per-
sonal care/respite care
services.

§ 935 G | For episodic respite care, The RN supervisor's supervisory Consistency with con-
the RN supervisor is re- visit is to occur at the start of epi- sumer directed model of
quired to conduct a home sodic respite services and then service delivery.
visit, for the purpose of again either every six months or
evaluating the RN/LPN when half of the approved respite
service provider, at the care has been used, whichever
start of respite care and comes first.
then again during the sec-
ond respite care visit. LPN respite record contents are To support DMAS' ongo-
Required contents of res- detailed. ing monitoring.
pite care LPN records were
omitted from proposed.

§ 935 H | The Consumer Directed Specific knowledge, skills, and abili- | Existing requirements in

services facilitators for per-
sonal and respite care ser-
vices were generally re-
quired to have sufficient
knowledge, skills, and abili-

ties existed in 12 VAC 30-120-980
D which is being repealed.

980 D have been copied
over into 930 H in re-
sponse to public com-
ments.
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ties to perform the job.

The CD services facilitator
must review the respite
POC either every 6 months
or when half of the ap-
proved respite care has
been used.

Waiver individuals' respon-
sibilities referred to per-
sonal care attendants but
omitted respite care at-
tendants.

'Whichever comes first' is being
added.

Attendants in consumer directed
services are permitted to provide
either personal care or respite care.

To clarify the 'or' condition
and for consistency with
agency-directed respite
care services.

The 'personal care' quali-
fier is being removed so
that the provision applies
to both personal care and
respite.

views and level of care re-
views

terminology) is changing to service
authorization.

§ 935 J | Assistive technology must | The 1 year has been reduced to 60 | To ensure individuals re-
be delivered within 1 year days. ceive medically neces-
from the start date of ser- sary technology within a
vice authorization. reasonable time frame in
response to public com-
ment.
Providers are being required to en- | To avoid potential issues
sure the functionality of the AT. of a piece of AT being
broken or missing a part,
providers are being re-
quired to ensure its oper-
ability.
§ 945 B | Receipt of AT/EM services | Linkage to MFP remains but is Response to public com-
was linked specifically to worded more generally. ment.
receipt of transition coordi- | References to another waiver's For clarity.
nation services. regulations are removed.
§ 990 Quality management re- Reference to prior authorization (old | Consistency with other

regulations terminology.

Public comment ‘

Please summarize all comments received during the public comment period following the publication of
the proposed stage, and provide the agency response. If no comment was received, please so indicate.

DMAS’ proposed regulations were published in the October 8, 2012 Virginia Register

(VR 29:3) for their comment period from October 8, 2012 until December 8, 2012. Thirty-six
comments were received from: Personal Touch Home Care; Virginia Association for Home Care
and Hospice; Virginia Association of Personal Care Providers; Chestnut Grove Assisted Living;
Care Advantage; KePro; AmeriCare Plus, Virginia Association of Centers for Independent Liv-
ing, Virginia Board for People with Disabilities, ARH, four unnamed interested par-
ties/consumers. A summary of the comments received and the agency’s responses follows:

Commenter \

Summary of Comments |

Agency Response
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Personal Touch Home Care

The commenter requested clear
language as to the approval of
electronic medical records instead
of just mentioning the aide record.
The use of ATL for aides to call in
and out from patients' home num-
bers and to enter his tasks.

DMAS is developing reg-
ulations on electronic
medical records that will
apply to all Medicaid
providers. This action is
still pending completion
of the executive branch
review.

VA Association for Home
Care and Hospice

The Association was in general
agreement that the revisions to
these regulations are long overdue.
The Association stated that it be-
lieves that the current regulations
are in conflict with best practice
standards and are inconsistently
applied to a variety of consolidat-
ed programs.

DMAS appreciates this
comment.

1. 'Agency-directed model' of ser-
vices is now required to be li-
censed so there should be con-
sistency between VDH and
DMAS.

DMAS refers to VDH
regulations where appli-
cable.

2. 'Direct marketing' definition
creates unfair potential for in-
ducement for persons receiving
consumer-directed services.

Direct marketing is pro-
hibited for consumer-
directed services as well
as agency-directed ser-
vices.

3. Several definitions need to be
revised to correct confusion, con-
flicts with other laws, etc.

'Employer of Record":
definition has been modi-
fied.

'Level of care' this defini-
tion is unchanged.
'Medication administra-
tion': definition has been
removed, as it is not used
in these regulations.
'Participating providers':
The revised definition
will stand.

'Services facilitator'
knowledge, skills and
abilities requirements are
being added to section
930.

4. Sec 910 is difficult to follow

Section 910 is being re-
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and needs clarification.

pealed.

5. Sec 924 is missing LPN respite
services.

LPN respite services are
included at 12VAC 30-
120-924 E.

6. Inequities between consumer
directed care and agency directed
care need to be addressed.

DMAS strives to ensure
consistency between the
agency-directed and the
consumer-directed mod-
els of care where possible.

7. Sec 930 A (19) alternative
wording was suggested concern-
ing two required references from
prior employers.

DMAS is maintaining the
requirement that 2 refer-
ence checks be per-
formed.

8. Sec 930 B should reflect the
federal 'do not hire' language.

Section 930 A.1 already
includes language regard-

ing the List of Excluded
Individuals and Entities
(LEIE).
9. Sec 930 I should be removed as | Not all requirements are
the requirements are now a VDH | specified in VDH regula-

licensure requirement.

tions. Changes have been
made to refer to VDH re-
quirements where appli-
cable.

10. Sec 930 A should prohibit a
business' employment of persons
convicted of barrier crimes.

It is outside this agency's
statutory authority to pro-
hibit businesses from hir-
ing persons who have
been convicted of barrier
crimes. Section 930 pro-
hibits Medicaid’s pay-
ment for Medicaid-
covered services provided
by such persons as this
falls within DMAS' statu-
tory purview. Once an
employee is determined
to have committed barrier
crimes, DMAS will not
pay for the services per-
formed by that person.
Additional information
will be outlined in the
EDCD provider manual.

11. 'Payment for services fur-
nished by family members or oth-

DMAS will retain the re-
quirement for 'objective

10
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er live-in caregivers living under
the same roof as the waiver indi-
vidual must have specific re-
quirements established by DMAS
rather than 'objective documenta-
tion'.

written documentation'
when services are provid-
ed by a family member or
caregiver living under the
same roof as the individu-
al. There are many cir-
cumstances and situations
that could be appropriate
for these persons to pro-
vide services; DMAS
does not want to limit the
appropriate use of live-in
caregivers where they are
necessary to avoid institu-
tionalization.

12. Sec 945 DMAS should pay for
staff training hours.

This is an expense for
providers who do busi-
ness with DMAS. DMAS
does not receive General
Fund appropriations for
this purpose nor are there
any federal funds availa-
ble for DMAS to use to
reimburse providers for
the costs of training their
staff.

13. Regulations should permit the
use of electronic tracking, signa-
tures and records.

DMAS is in the process
of developing regulations
regarding electronic med-
ical records that will be
applicable to all Medicaid
providers. These regula-
tions are still undergoing
executive branch review.

14. The consolidated regulations
are hard to read and somewhat
disorganized in the way they have
been consolidated.

DMAS understands this
comment. The regula-
tions have been reformat-
ted in an effort to provide
standardization among
HCB waiver programs for
ease of providers' use
across multiple waivers.

15. 'We strongly urge that the reg-
ulations include more detailed
oversight for consumer-directed
care, how it is used by consumers,

The oversight for con-
sumer-directed services is
consistent with that for
agency-directed services.

11
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who are accountable for service
delivery and the level of DMAS
oversight for quality'.

Services facilitators sub-
mit authorization requests
which are reviewed to
ensure DMAS criteria are
met. DMAS or its con-
tractor performs quality
management reviews and
audits of services ren-
dered.

VA Association of Personal
Care Providers

1. Remove the requirement that
providers obtain a professional
reference for a nurse aide appli-
cant who has only worked for one
employer. Medicaid providers
have found that former employers
are unresponsive to reference re-
quests, thereby eliminating a per-
centage of potential applicants.
This commenter requested that
only personal references be re-
quired.

References from a previ-
ous employer are required
to document previous job
experience which sup-
ports an aide's ability to
perform the work for
which DMAS is billed.

2. Remove the requirement that
nurse aides physically attend 12
hours of in-service education.
Providers should be allowed to use
printed material and other medi-
ums. It is sufficient to require RN
supervisors to provide instruction
in the home during home visits
when nurse aide deficiencies are
identified that are recipient-
specific.

This requirement has
been changed to be con-
sistent with VDH re-
quirements. The provider
must maintain documen-
tation that aides have an-
nually received 12 hours
of training.

3. Remove the requirement that
signatures, times, and dates be
placed in the recipient's medical
record no later than 7 calendar
days from the last date of service.
In some cases, it is impossible to
comply with this standard leaving
the provider without a remedy
with which to submit his claim for
services rendered.

In addition to other doc-
umentation, signatures,
dates and times are re-
quired in order to verify
that services were provid-
ed as billed. DMAS de-
clines to make this
change. If the Medicaid
individual's departure is
believed to be imminent,
providers can secure more
frequent verification sig-
natures, even on a daily
basis.

12
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Chestnut Grove Assisted Liv-
ing

This commenter wanted to know
why assisted living is not included
in a VA waiver. This commenter
provided several cost and payment
rate amounts. This commenter
pointed out that Medicaid cover-
age would mean 50% federal
funding.

DMAS appreciates this
comment but currently
has no appropriations nor
federal or state authority
to support the coverage of
such a service.

Care Advantage (9 people)

These commenters stated that
Registered Nurses (RN) who have
1 year of experience are fully ca-
pable of managing personal care
clients. The commenters disagreed
that personal care aides should be
required to physically attend 12
hours of yearly in-service training.
The commenters stated that the
monthly handouts that are devel-
oped by the provider constitute
adequate in-service training. The
commenters pointed out that the
12 hours of yearly in-service train-
ing was a burden to aides who
may be single parents having their
own families to care for.

The commenters stated that RNs
should perform all supervisory
visits rather than permitting Li-
censed Practical Nurses (LPNs) to
also conduct supervisory visits.

The commenters also stated that
supervisory visits should not be
reduced to only every 90 days.

Disagreement was expressed con-
cerning the supervising RN/LPN
being available by phone at all
times to the waiver individual.
This creates an additional expense
for providers for which DMAS
does not reimburse and also an
undue hardship. Emergency calls

The final stage regula-
tions change the require-
ment for the RN to have 1
year of experience instead
of the current 2 year re-
quirement.

The requirement for an-
nual personal care aide
training has been changed
to be consistent with
VDH requirements. The
provider must maintain
documentation that aides
have annually received 12
hours of training.

The change in superviso-
ry Visits requirements is
consistent with VDH re-
quirements and the LPN
scope of practice.

Supervisory visits must
be made more often than
every 90 days if needed.

In 12 VAC 30-120-935
F(3)(e), DMAS proposed
that the RN/LPN supervi-
sors be available to the
aide by telephone at all
times that the aide is
providing services to the
waiver individual. DMAS

13
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should be handled through the
'911' system and non-emergencies
can be handled the next business
day.

did not propose that the
RN/LPN supervisor had
to be available to the
waiver individual. Cur-
rent EDCD regulations
and VDH require that an
RN/LPN supervisor be
available to the aide by
phone at all times that the
aide is caring for the indi-
vidual.

KePRO

This commenter stated that provi-
sion should be made to insure
providers, case managers, and co-
ordinators realize that there are no
automatic renewals of service au-
thorizations. Providers are re-
quired to submit clinical docu-
mentation of medical necessity
prior to the expiration of the ser-
vice authorization to insure conti-
nuity (of services).

This information will be
detailed in the provider
manual.

AmeriCare Plus (9 comment-
ers)

The commenters stated that the
requirement that employers must
obtain a professional reference for
a nurse aide applicant should be
removed. These commenters stat-
ed that providers have found that
former employers are often non-
responsive to reference requests.

The commenters stated that the
requirement for nurse aides to
physically attend 12 hours annual-
ly of in-service training should be
removed.

The commenters also stated that
the requirement that signature
times/dates must be placed on the

A reference from a previ-
ous employer is required
to document existing
knowledge and experi-
ence to perform the tasks
for which DMAS is to be
billed.

The requirement for an-
nual personal care aide
training has been changed
to be consistent with
VDH requirements. The
provider must maintain
documentation that aides
have received 12 hours of
training annually.

In the previous proposed
stage, DMAS increased
this time period from by
the end of the week of
service delivery to 7 cal-
endar days from the last
date of service. There-
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patient's record no later than 7 cal-
endar days from the last date of
service should also be removed.
There are many reasons why
meeting this time standard cannot
be realized by providers resulting
in their not being able to bill Med-
icaid for rendered services.

fore, DMAS declines to
increase this time limit
further. In addition to
other documentation, sig-
natures, dates and times
are required in order to
verify that services were
provided as billed. Pro-
viders can obtain more
frequent verification sig-
natures if the individual's
departure is believed to be
imminent.

Virginia Association of Cen-
ters for Independent Living

Revise definitions of Employer of
Record, guardian, primary care-
giver.

The proposed definition for prior
authorization/service authorization
is required before a service is ren-
dered or reimbursed. Several ser-
vices are not authorized prior to
service delivery, for example,
transition coordination. Service
authorization is provided after the
service occurs.

'Employer of Record' def-
inition has been modified
'Guardian' definition has
changed to incorporate
the citation from the Code
of Virginia

'Preadmission screening'
definition has been modi-
fied in response to this
comment.

'"Primary caregiver' has
been changed in response.

The service authorization
definition states that au-
thorizations must be ob-
tained prior to the service
being rendered or reim-
bursed. For services re-
quiring service authoriza-
tion, this is accurate.

Sec. 905: The new requirement
that prior authorization is required
when services are rendered out-
side the Commonwealth is unnec-
essary as long as the services are
documented as needed on the plan
of care and the total number of
hours does not change.

This requirement is not
new; the language is cur-
rently at 12VAC 30-120-
920.

Sec. 920: (i) insert age limit appli-
cable to PACE services for clarity;
(i1) clarify that transition coordina-

(1)This change has been
made; (i1) For consisten-
cy, this language has been
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tion/services can be provided to an
individual in a psychiatric residen-
tial treatment facility; (iii) revise
last sentence of D.1. to allow any
individual to choose an Employer
of Record.

changed to reference the
Money Follows the Per-
son Demonstration; (iii)
This change has been
made.

Sec. 924: Add 'or other service' to
the end of B.1.c.; add an item to
provide for the agency documen-
tation of the individual's choice of
agency directed services.

Supervision should be permitted
in work settings or postsecondary
education settings if it is not being
provided due to the ADA or Re-
habilitation Act;

Training should be provided to the
EOR and not the individual/family
caregiver;

Replace reference to Chapter 790
with Code of Virginia reference.

B.1.c. Change has been
made.

An item has been added
to require agency docu-
mentation of choice of
agency-directed service
model.

Supervision, as a compo-
nent of personal care, is
only provided when all
criteria are met and is not
available in work or edu-
cation settings. Supervi-
sion is only covered if the
waiver individual is either
alone for long periods of
time or if there is no other
competent person in the
home who can call for
help in an emergency.

DMAS concurs that train-
ing is provided to the
EOR and this change has
been made.

The reference to Chapter
790 has been changed to

the Code of Virginia cita-
tion.

Sec. 930: The required
knowledge, skills, and abilities for
services facilitators should be in-
cluded; provide specific citation to
VDH TB screening requirements.

The existing knowledge,
skills, and abilities re-
quirements for services
facilitators (currently in
12 VAC 30-120-980 D)
have been added to sec-
tion 930 as a result of
public comment. The
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needed information about
the VDH's TB require-
ments is located on that
agency's website.

Sec. 935: Personal care services
should not require the fami-
ly/caregiver and services facilita-
tor to meet face-to-face;

Describe 'special tasks' that could
be performed by an attendant;

Results of record checks by local
DSS should be reported to the
EOR;

Plan of care goals, objectives, and
activities should be removed from
regulations as these are not part of
EDCD waiver services facilita-
tion;

Modify fourth sentence for an in-
dividual to select an EOR of
choice.

Face-to-face meeting re-
quirements have been
clarified.

Additional information
regarding “special tasks”
will be included in the
policy manual.

Reporting of record check
results to the EOR has
been clarified.

The requirement for re-
view of the plan of care
goals, objectives, and ac-
tivities has been removed.

The change has been
made to allow an individ-
ual to select an EOR.

Sec. 945: last sentence should be
modified to provide that someone
who changes to another waiver
that provides Assisted Technology
will have access to the new waiv-
er's AT benefit.

DMAS declines to make
this change. The language
as written allows for an
individual to access AT
up to the maximum al-
lowable under the Waiv-
er. DMAS does not have
sufficient appropriations
in order to provide Medi-
caid individuals with
double AT benefits. The
policy manual will pro-
vide additional clarifica-
tion.

Virginia Board for People with
Disabilities

The Board stated its concurrence
with and repeated the same com-
ments submitted by VACIL.

DMAS appreciates the
collaborative efforts of
the various interested en-
tities.

ARH (2 people)
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The commenters stated that the
requirement that employers must
obtain a professional reference for
a nurse aide applicant should be
removed. These commenters stat-
ed that providers have found that
former employers are often non-
responsive to reference requests.

These commenters stated that the
requirement for nurse aides to
physically attend 12 hours annual-
ly of in-service training should be
removed.

The commenters also stated that
the requirement that signature
times/dates must be placed on the
patient's record no later than 7 cal-
endar days from the last date of
service should also be removed.
There are many reasons why
meeting this time standard cannot
be realized by providers resulting
in their not being able to bill Med-
icaid for rendered services.

A reference from a previ-
ous employer is required
to document existing
knowledge and experi-
ence to perform the tasks
for which DMAS is to be
billed.

The requirement for an-
nual personal care aide
training has been changed
to be consistent with
VDH requirements. The
provider must maintain
documentation that aides
have received 12 hours of
training annually.

DMAS declines to make
this change. Providers can
secure more frequent veri-
fication signatures if the
individual's departure is
expected to be imminent.

Interested Party

The barrier crime statutes are dif-
ferent from those currently used;

EOR definition should be expand-
ed to reflect current practice; EOR
reference should stand alone when
speaking of EOR responsibilities;

MFP definition should be expand-
ed beyond transition services;

Services facilitators (SF) and pro-

Unnecessary references to
barrier crime sections
have been deleted.

The EOR definition has
been modified. The regu-
lations have been changed
for the term EOR to stand
alone.

The MFP definition is
constrained by the federal
waiver requirements but
has been modified for
clarity.

18




Town Hall Agency Background Document

Form: TH-03

viders are referenced separately;
since SFs are providers there is no
need for the separate reference.

DMAS concurs that ser-
vices facilitators are pro-
viders and the regulations
have been changed to use
the term “providers” to be
inclusive of services facil-
itators.

Sec. 924: Clarify that individuals
who cannot assure health, safety,
welfare or back up plan are not
eligible for EDCD waiver;

Clarify 'timesheet discrepancies';

"current practice reflects 480
hours per FY but that does not re-
flect current practice of 480 per
CcY";

Why does the EOR have to main-
tain copies of attendant timesheets
for SF review when the FEA
makes all timesheets available
through their portal?;

Statement at F.2.a.4 is not clear;

Transition services—institutions
should be broadened to incorpo-
rate all qualified institutions.

This has been clarified in
the regulations.

Clarification of 'timesheet
discrepancies' will be
provided in the policy
manual.

The respite limit is per
state fiscal year, the regu-
lations have been changed
to reflect this.

The requirement for the
EOR to maintain time-
sheets has been removed
as a result of this com-
ment.

DMAS could not locate
such reference in these
regulations. Commenter
did not provide contact
information so DMAS
could seek clarification.

Transition services and
institutions is constrained
by the federal waiver. The
language related to transi-
tion services has been
clarified related to quali-
fying institutions.

Anonymous

Sec. 930: Criminal record check
results should not be retained in an
employee's file but proof of the
check should be retained;

Retention requirements
for criminal record check
documentation have been
clarified.
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Personal care agencies are all now
licensed by VDH so is this section
needed?;

What if the personal care aide
does not have a Social Security
Number but has a work visa?

Clarify the barrier crimes COV
and if the person has to be free of
convictions from both lists.

What are the VDH criteria for TB
screening?

Revise the SF qualifications to be
consistent with current require-
ments except permit a minimum
of an associates' degree in a health
or human services field or 2 years
of satisfactory work experience in
a human service field working
with individuals who are elderly
or disabled.

Approved hours cannot be ex-
ceeded.

Not all personal care
agencies are licensed by
VDH and not all require-
ments are specified in
VDH regulations. Chang-
es have been made to re-
fer to VDH requirements
where applicable.

All individuals working
legally in the U.S. are re-
quired to have a valid So-
cial Security Number.

Unnecessary barrier crime
sections have been delet-
ed.

The VDH criteria for TB
screening will be detailed
in the provider manual.

Services facilitator re-
quirements have been in-
cluded in section 930.
DMAS is currently re-
viewing minimum re-
quirements for services
facilitators so no changes
will be made at this time
to existing criteria pend-
ing completion of this
process.

It is correct that approved
hours cannot be exceeded.

Interested Party

Definition: Remove the clause
about supervision from the PERS
definition.

Change has been made.

Sec. 920 C: Change to a maximum
of 5 hours/day of personal care for
individuals in ALF. Rarely does
someone living in the community

Change has been made.
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need 5 hours/day of ADLs so why
permit in AL?

Sec. 925 B & D: (i) Change POC
to reflect current practice; (ii) re-
move transportation;

(i11) what about services in other
school years besides postsecond-
ary school?

Clarify that the 56 hour week limit
applies to consumer-directed per-
sonal care as well as to agency-
directed and needs to be moved;

Change CY to FY.

Add 'or attendant'; remove clause
about supervision (Ic(1));

add NF;

Add that the assessment for AT
services cannot be done by pro-
vider of AT services as is current
practice.

(1) Change has been made
in § 924 B1b. (ii) Change
has been made.

(i11)) EDCD services can-
not be provided for pay-
ment by Medicaid if they
are the responsibility of
another entity such as a
school system. Schools
are required to meet the
Waiver-enrolled child’s
personal care needs
through the schools’ re-
sources.

The language regarding
the 56 hr per week limit
for personal care has been
moved to a more appro-
priate location.

The respite limit is per
state fiscal year, the regu-
lations have been changed
to reflect this.

Changes have been made.

Instead of adding NF,
DMAS has added a refer-
ence to CMS citation for
MFP.

The language prohibiting
AT assessments from be-
ing performed by the pro-
vider of the AT is includ-
ed in the regulations.

Sec. 935: Add ongoing superviso-
ry visit requirements for episodic

Changes have been made
to be consistent with the
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respite; add a supervisory visit af-
ter 240 hours have been used;
change to 'other' records;

a year is too long for an individu-
al to wait for AT—change to 30
days.

requirements for consum-
er-directed respite.

Change has been made to
require the delivery of AT
within 60 days of the start
date of the service author-
ization.

Consumer

Finding personal care aides in ru-
ral VA is a challenge; low pay
rates, travel time and gas money
make this field unattractive. Re-
quiring 12 hours of physically at-
tending formal training is too
stringent and may be a deterrent.
PCAs can learn via printed matter,
videos, on the job.

The requirement for an-
nual personal care aide
training has been changed
to be consistent with
VDH requirements.

Jill's House

This commenter is requesting that
EDCD waiver have parity with
other waivers and include trans-
portation to and from Medicaid-
approved provider. Concurs with
the 'longer periods of time' be-
tween the RN/LPN supervisory
visits.

Transportation issue re-
solved. DMAS appreci-
ates the support regarding
supervisory visit time
frames.

Interested Party

Is EDCD reverting to calendar
year for respite? Is DMAS looking
to ramp up the requirements on
service coordination persons or is
this the current vision?

Respite will remain state
fiscal year. The Depart-
ment will be drafting lan-
guage to strengthen the
requirements for services
facilitators, as required by
2012 budget language.

All changes made in this regulatory action ‘

Please list all changes that are being proposed and the consequences of the proposed changes.
Describe new provisions and/or all changes to existing sections.

New regulation sections are being created to conform these existing regulations to the uniform
regulatory format for waiver services. This new format has been devised for the purpose of con-
sistency across all waiver programs and for ease of use by providers who operate in multiple

waivers.
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Current
section
number

Proposed
new section
number, if
applicable

Current requirement

Proposed change, rationale, and conse-
quences

§ 900

Definitions.

Definitions have been expanded and modi-
fied as needed: (i) to protect waiver indi-
viduals’ health, safety, and welfare; (ii) to
conform to licensing standards; (iii) to bet-
ter define covered services; (iv) to elimi-
nate terms that are no longer used in the
regulations; (v) to add medical profes-
sionals who are authorized to render ser-
vices in this waiver; (vi) to distinguish be-
tween hands-on caregivers in the agency-
directed and consumer-directed models of
care; (vii) to update form numbers/names,
affected state agency names, and generic
terminology.

§ 905

New section.

Contains waiver description and legal au-
thority and addresses several over-arching
limits for waiver individuals that either are
not in current regulations or are stated in
provider manuals and other guidance doc-
uments.

§910

Existing section being re-
pealed.

General coverage statements have been
moved to new waiver sections or deleted
because of redundancy.

§ 920

Existing section being modi-
fied.

The word ‘recipient’ being changed to ‘indi-
vidual’ to conform to person-centered plan-
ning terminology. Duplicate text removed.
Service limits for waiver individuals who
reside in assisted living facilities are clari-
fied. Waiver individuals’ responsibilities
when they select consumer-directed ser-
vices are clarified.

§ 924

New section.

Merges service limit requirements of exist-
ing §§ 940, 950, 960, 970, and 980 which

are being repealed. Also provides for vol-
untary and involuntary dis-enroliment from
consumer-directed model of services and

waiver individual choice in changing to the
agency-directed model of care.

§ 925

Existing section.

Provides for EDCD waiver individuals who
also have a diagnosis of intellectual disabil-
ities to receive respite services in children's
residential facilities that are licensed.

§ 930

Existing section being modi-
fied.

Adding the federally required List of Ex-
cluded Individuals or Entities (LEIE) re-
quirements for providers. Clarifies provider
requirements for confidential handling of
waiver individuals’ records and files. Adds
provider requirements to conduct searches
of criminal records when hiring new per-
sonnel. Adds requirement of contract ter-
mination in cases of either felony convic-
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tions or having pled guilty to felony charg-
es. Adds staff education and training re-
quirements consistent with licensing stand-
ards as contained in the Code of Virginia.
Creates training requirements for staff of
personal care agencies which are not li-
censed by the Virginia Department of
Health.

§ 935

New section being created.

Merges service-specific provider require-
ments from current §§ 940, 950, 960, 970,
and 980 which are being repealed. ADHC
provider requirements that are now cap-
tured by VDSS licensing standards are be-
ing replaced with service standards neces-
sary for DMAS reimbursement. A new
subsection for services facilitation for con-
sumer-directed services is provided to
clarify DMAS’ reimbursement require-
ments. Coverage of AT and EM services
only in conjunction with MFP (the transi-
tioning of individuals from facilities to the
community) is continued as in the current
regulations.

§ 940

Being repealed.

Provisions have been moved to new §§
925 and 935.

§ 945

New section.

Provides clarification of provider standards
to be met for Medicaid reimbursement and
successful provider audits.

§8
950,960,

970, 980.

Existing sections being re-
pealed.

Provisions have been re-arranged in new
sections discussed above.

§ 990

New section.

Provides for quality management reviews,
utilization reviews, and level of care re-
views. Some of these reviews by various
DMAS staff may result in the recovery of
expenditures to providers or in waiver indi-
viduals’ loss of eligibility for waiver services
when they no longer qualify.

§ 995

New section.

Provides for provider and waiver individual
rights of appeal subsequent to DMAS de-
nials of service coverage or recovery de-
mands resulting from provider audits.
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